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The Do’s and Don’ts of Regulating Commercial Door-to-Door
Speech Under the First Amendment

by Michael D. Bersani and Sara M. Cliffe

In general, municipalities enjoy the power to regulate business activity in their communities, so
long as the regulation bears a reasonable connection to the health, safety and welfare of the
community, and otherwise comports with statutory and constitutional principles.  Commercial
door-to-door solicitation raises particular concerns for municipalities seeking to protect their
residents.  As a result, a “solicitor ordinance” is a common municipal enactment that prohibits
solicitors from going door-to-door in residential neighborhoods without first obtaining a permit
or license, or registering with the local police department.  This article specifically addresses the
limits of a municipality’s authority to regulate commercial door-to-door activities.

The Nature of Commercial Speech

Commercial door-to-door solicitation possesses three characteristics that justify greater
regulation by local government.  Initially, although the right to distribute information door-to-
door has historically been afforded First Amendment protection,1 it provides the opportunity for
both residential crime and the invasion of privacy, justifying some regulation by a local
government.2  Second, by definition, commercial door-to-door solicitation seeks to obtain funds
from the resident listener.  As a result, a municipality may regulate the act of solicitation by
imposing a time, place, and manner restriction, as long as the restriction: (1) is content-neutral,
(2) is narrowly tailored to serve a significant governmental objective, and (3) leaves ample
alternative channels of communication available to the speaker.3  Even when the funds are
sought for religious, charitable, or political purposes, the municipality’s interest in protecting its
citizens from fraud justifies some level of regulation.4  The third characteristic of commercial
door-to-door solicitation is that the purpose of the speech is the speaker’s own financial benefit.5

Although charitable, religious, and political speech may also be in furtherance of a non-
economic interest, if it primarily proposes a commercial transaction, it will be deemed to be
commercial speech.6

The Regulation of Commercial Speech

Commercial speech provides an opportunity for greater deception and confusion that is not
present in other forms of speech, and municipalities may, therefore, regulate it to a greater
degree.7  Nevertheless, commercial speech is protected activity under the First Amendment,8 and
a regulation targeting such speech must directly advance a substantial governmental interest and
be narrowly tailored to restrict no more speech than necessary.9  Only a “reasonable fit” between
the municipal interest and the means employed to prevent harm is required.10  However, despite
this relaxed standard, the municipal burden is not satisfied by mere speculation or conjecture.
Rather, the government must demonstrate that the harms it recites are real, and that its
restrictions will, in fact, alleviate them to a material degree.11  Moreover, the “reasonable fit”



determination includes a consideration of whether numerous, less burdensome, alternatives are
obvious and available.12  Accordingly, although caselaw does not prohibit a complete ban on
commercial speech, a municipality will have difficulty establishing that a total ban is a
reasonable fit or is narrowly tailored.13

Targeting Only Commercial Speech  In Cincinnati v. Discovery Network, Inc., the U.S.
Supreme Court held that the City of Cincinnati’s restriction of commercial newsracks on city
sidewalks had no relation to its asserted interest in safety and aesthetics.14  Since the distinction
drawn by the ordinance between commercial and non-commercial speech was practically
meaningless, the ordinance failed to provide the requisite reasonable fit between ends and
means.15  Accordingly, a content-based commercial regulation must seek to prevent harms that
are caused only by commercial speech.16 An ordinance may also be found to violate equal
protection rights.17  Thus, despite the Supreme Court’s apparent endorsement of greater
restrictions for commercial speech,18 the focus on the reasonable fit requirement constitutes a
difficult hurdle for municipalities that target commercial speech to control evils not particular to
it.19

Permits and Licensing Requirements  Municipal action often takes the form of a permit or
license requirement, imposing a prior restraint on speech.  Although not per se unconstitutional,
prior restraints are disfavored and presumed invalid.20  Any prior restraint on door-to-door
solicitation must, therefore, comply with the limitations generally applicable to prior restraints.
First, the ordinance must provide narrow, objective, and definite standards to guide the licensing
authority so as not to bestow overly broad discretion.21  Second, the written regulation must
contain a period of time during which the decision to grant or deny the license will be made.22

Third, a means of review or appeal must be provided.23  Finally, an ordinance may not favor
residential solicitors over non-residential solicitors,24 but a higher fee may be imposed on
particular categories of the former.25

The Regulation of Door-to-Door Commercial Solicitation

Since residential commercial solicitation occurs in the listener’s private realm, it raises additional
interests that are not present in the public forum.  Recently, in Watchtower Bible and Tract Soc.
of New York, Inc. v. Village of Stratton, the Supreme Court held that an anti-solicitation
ordinance reached too far by preventing both non-commercial and commercial “canvassers”
from going on private property without a permit: “Had [the ordinance] been construed to apply
only to commercial activities and the solicitation of funds, arguably the ordinance would have
been tailored to the Village’s interest in protecting the privacy of its residents and preventing
fraud.”26  However, the Court did not provide any guidance as to how far a commercial
solicitation ordinance could go, or how well the asserted governmental interests would fare in the
face of a constitutional challenge.  In other words, the Court did not directly address the scope
and intent of a municipality’s powers to regulate door-to-door commercial speech.

Although the Supreme Court has not squarely addressed this issue, lower courts have done so.
Regulation of commercial door-to-door solicitation is typically supported by the strong
legitimate interests in preventing crime, fraud, and the invasion of residential privacy.27  A
municipality may require solicitors to provide identification or fingerprints, to register, and



obtain identification cards.28  Additionally, a local government may restrict the hours during
which a solicitor can call upon residents.29  However, the asserted interest must actually be
infringed by the activity sought to be regulated, or the ordinance will fail to constitute a
reasonable fit between end and means.30  This examination is a detailed one.  For example, a
waiting period before the issuance of a permit or license does not thwart the annoyance of door-
to-door solicitors,31 evidence of increased crime rates after dark does not support preventing
house calls before nightfall,32 and fingerprinting solicitors does not prevent crime if the
municipality does not, in fact, use the prints to deter or investigate criminal conduct.33

The resident’s right to prohibit commercial speech is another factor used in considering the
validity of a municipal solicitation regulation.  Whether a reasonable fit exists will be heavily
influenced by whether the ordinance constitutes a complete ban, or merely seeks to enforce the
express intent of the resident to not receive the communication.  While the latter is fully within
the domain of a municipality’s regulatory authority,34 the former is deemed an unnecessary
substitution of the municipality’s judgment for that of its individual residents.35

The First Amendment permits government to prohibit speech only when the captive audience
cannot avoid it.36  The guard against paternalism, which results in a preference for enforcement
rather than prohibition, stems from the listener’s right to receive a communication, and the
general rule that “the speaker and the audience, not the government, assess the value of the
information presented.”37  To this end, allowing the homeowner or resident to determine which
communications he will entertain is a less intrusive and more effective means of protecting
privacy.38  Citizens remain able to throw away offensive or objectionable written material that
arrives by mail,39 and the ability to post “no solicitation” signs properly leaves “the decision as to
whether distributers of literature may lawfully call at home ... with the homeowner himself.”40

For example, the U.S. Court of Appeals for the Seventh Circuit has shown its willingness to
invalidate an ordinance because it did not allow the individual homeowner to decide for himself
whether or not to receive the communication.41  Further, so long as residents remain able to post
“no solicitation” signs, a municipal ban on solicitation from 5:00 to 9:00 pm is not necessary.42

However, a municipality may lawfully maintain a list of those residents who have expressed a
desire to not receive solicitors, require solicitors to obtain the list, and prosecute those who fail to
abide by it.43

To Regulate or Not to Regulate: Door to Door Commercial Advertisements
That Do Not Summon the Occupant

An ordinance should also distinguish between commercial solicitations that are presented face-
to-face and those delivered in writing.44  For example, there is a nationwide industry that delivers
business advertisements door-to-door, typically by the use of door hangers.  This activity does
not desire, or require, direct contact with residents.  While in-person solicitation is “a practice
rife with possibilities for overreaching, invasion of privacy, the exercise of undue influence, and
outright fraud,”45 the silent delivery of an invitation to make an offer to buy a product or
service46 does not inherently invoke the dangers of face-to-face solicitation.  Rather, the resident
remains free to read the material on his own time and discard it if he chooses to do so.47

Accordingly, there is a negligible amount of intrusion and annoyance, and no intimidation,
confrontation, or fraud, associated with the mere hanging of a commercial advertisement on a



person’s door.  Thus, the traditional governmental interests are typically not triggered by such
activity.

Although the privacy of a resident is ferociously guarded by the courts, in the absence of the
resident’s expressed desire to be left alone, residential privacy is the least convincing rationale
for prohibiting the mere delivery of commercial information if the resident is not summoned to
the door.48  Indeed, courts have recognized that picketing is more of an intrusion49 and
municipalities remain able to punish a speaker’s failure to stop delivering inserts to the homes of
objecting customers.50

Crime prevention is also not served by regulating the delivery of written commercial solicitations
to residences.  The threat of burglars posing as solicitors to determine if anyone is at home is not
as convincing when the resident is not summoned to the door.  Moreover, any interest in
preventing crime by limiting the accumulation of unsolicited advertising material (signaling a
potentially  unoccupied residence) applies equally to non-commercial material. The U.S.
Supreme Court has at least suggested that where a regulation is concerned with distribution
practices – as opposed to content – the lower standard applied to the regulation of commercial
speech may not apply.51  Finally, while the accumulation of materials may be visually
unappealing, the resident remains able to throw unwanted materials away,52 and his failure to do
so is generally not imputed to the speaker.53

The difficulties a municipality may face in prohibiting the mere delivery of commercial
advertisements door-to-door can be understood by examining the standards for the regulation of
other modes of solicitation that do not require face-to-face contact.  Enactments that regulate e-
mail advertising (“spam”) do not ban e-mail ads; rather, they require the sender to provide a
means for recipients to request not to receive any more ads.54  Likewise, a “no call registry,”
which regulates the telemarketing industry by providing citizens with the opportunity to “opt-
out” of receiving telephone calls from commercial advertisers, was recently upheld in
Mainstream Marketing Services, Inc. v. Federal Trade Comm’n because it did not block speech
directed at a willing customer and was, therefore, narrowly tailored.55  Accordingly, the
traditional rationales for regulating commercial door-to-door solicitation are not easily
transferred to the mere delivery of written commercial advertisements at a residence.  Indeed,
cases that have considered such activity have held that a regulation prohibiting it cannot be
squared with the First Amendment.56

Conclusion

First Amendment commercial jurisprudence is clear that a municipality can do no more than is
necessary to prevent a real harm.  While most drafters of ordinances may be aware of the need to
consider both the category of speech they seek to regulate and the speaker’s chosen forum, a
municipality regulating solicitors must also be cognizant of the method chosen by the speaker to
deliver his message.  Indeed, the power of a municipality to regulate door-to-door commercial
speech will be diminished where the method of delivery does not endanger the municipality’s
interest in the prevention of crime, litter, and invasions of privacy, particularly where the resident
may act on his own to request that such delivery cease.  Thus, the failure to consider the method
of delivery may place otherwise valid ordinances in jeopardy.
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